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Chronicle of a Death Foretold

Three Hockey Stick Graphs: GDP – CO2 
– Demography / The SDGs

The role of business: ‘Double materiality’

Responsibility: take it or leave it



Chronicle of a 
Death 
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Holocene: climatic optimum_ 
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Holocene is the current geological epoch. It began
approximatively 11,500 years ago. It is considered by 
some to be an interglacial period within the 
Pleistocene Epoch, called the Flandrian interglacial.

Source: https://stockholmresilience.org/research/planetary-boundaries/planetary-boundaries-data.html
https://en.wikipedia.org/wiki/History_of_Earth

https://en.wikipedia.org/wiki/Holocene_climatic_optimum
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IPCC AR6 – VGW – 8 August 2021: climate change evidence

5



©
 E

ub
el

iu
s

IPCC AR6 – VGW –
8 August 2021: climate change since 1850
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IPCC AR6 – VGW – 8 August 2021: origin of climate change
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IPCC Projections
2100 AD

Earth System moves to a new 
state? Severe challenge to
contemporary civilisation. 
Possible collapse?

Kaufman et al. 2020

Paris targets

Tipping Points?

Current trajectory

Source: [Brussels, 5 October 2021] Will Steffen, 
Emeritus Professor, Australian National University, 
The Earth System, the Anthropocene, and Planetary Boundaries  
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28 February 2022, Berlin, IPCC WG2 press release (extracts): 
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• Climate change: a threat to human well-being and the health of 
the planet.

• By acting now, we can safeguard our future:
• “climate change is a grave and mounting threat to our wellbeing and 

a healthy planet."
• “The world faces unavoidable multiple climate hazards over the 

next two decades with global warming of 1.5°C (2.7°F). Even 
temporarily exceeding this warming level will result in additional 
severe impacts, some of which will be irreversible.”

• Urgent action is needed to address the growing risks: 
• “To avoid mounting loss of life, biodiversity and infrastructure, 

ambitious, accelerated action is required to adapt to climate 
change, at the same time as making rapid, deep cuts in greenhouse 
gas emissions.”

• A sustainable future is only possible by preserving and enhancing nature
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4 April 2022, Geneva, IPCC WG3 press release (extracts): 

10

• It is clear: we can halve emissions by 2030, but we must act 
now. 

• Without immediate and drastic emission cuts in all sectors, we will not be 
able to limit global warming to 1.5°C. 

• “We are at a crossroads. The decisions we make now can secure a liveable
future. We have the tools and know-how required to limit warming.” said 
IPCC Chair Hoesung Lee.

• The next few years will be crucial
• To limit warming to 1.5 °C (2.7 °F), it requires global greenhouse gas 

emissions to peak before 2025 at the latest, and be reduced by 43% by 
2030; at the same time, methane would also need to be reduced by about a 
third. Even if we do this, it is almost inevitable that we will temporarily 
exceed this temperature threshold but could return to below it by the end of 
the century.

• The report looks beyond technologies and demonstrates that while financial 
flows are a factor of three to six times lower than levels needed by 2030 
to limit warming to below 2°C (3.6°F), there is sufficient global capital 
and liquidity to close investment gaps.
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First IPBES (« IPCC » of biodiversity)  global assesment
report on 6 May 2019 (+ ongoing COP15 in 2022)
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KEY MESSAGES:
• Nature and its vital contributions to people, which together 

embody biodiversity and ecosystem functions and 
services, are deteriorating worldwide,

• Direct and indirect drivers of change have accelerated during 
the past 50 years.

• Goals for conserving and sustainably using nature and 
achieving sustainability cannot be met by current trajectories, 
and goals for 2030 and beyond may only be achieved through 
transformative changes across economic, social, political and 
technological factors, and

• Nature can be conserved, restored and used sustainably 
while other global societal goals are simultaneously met  
through urgent and concerted efforts fostering 
transformative change.



Three Hockey 
Stick Graphs: 
GDP – CO2 -
Demography
/ The SDGs
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Source: https://i.redd.it/f0pwsd5hcph31.png
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World population growth
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Source: census.org (USA)

ONU, World Population Prospects 2019: Highlights



©
 E

ub
el

iu
s

16



©
 E

ub
el

iu
s

Sustainable development goals – SDGs (UN 27 September 2015) 
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J. ROCKSTROM & alii, “Social-ecological resilience and
biosphere-based sustainability science”, September 2016,
ECOLOGY AND SOCIETY, Stockholm Resilience Centre

https://sdgs.un.org/



The role of 
business: 
‘Double 
materiality’
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DOUBLE MATERIALITY (Guidelines II for NF reporting - CE 2019/C 209/01)

19

« Duty of care »

CSDD, article 25, § 1er al. 1er

« Directors’ duty of care »

« … when fulfilling their duty to act 
in the best interest of the company, 
directors of companies referred to in 
Article 2(1) take into account the 
consequences of their decisions for 
sustainability matters, including, 
where applicable, human rights, 
climate change and environmental 
consequences, including in the 
short, medium and long term. »

Precedents: 
- art. 1833 Civil Code (France, Loi 

PACTE 2019) and 
- section 172 du UK Companies Act

2006

« Intérêt social »
« Vennootschapsbelang »
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CSDR – EU reporting standards 

20

 The IFRS Foundation, which announced at COP26 
the establishment of the ISSB to develop a 
comprehensive global baseline of investor-focused
sustainability disclosures for the capital markets, and 
GRI, the leading global standard-setter for multi-
stakeholder focused sustainability reporting, further 
announced that they will join each other's consultative 
bodies related to sustainability reporting activities.

 The agreement reflects the importance of ensuring 
compatibility and interconnectedness of investor-
focused baseline sustainability information that 
meets the needs of the capital markets, with
information intended to serve the needs of a 
broader range of stakeholders.

IFRS Foundation and 
GRI to align capital 
market and multi-
stakeholder 
standards
Published date: 24 March 
2022

EFRAG (draft ESRS-G2 
for CSRD) confirms the 
importance of the 
concept (17 March 2022)
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Reporting principles (GRI1: Foundation 2021, section 4)

21

 Accuracy
 Balance
 Clarity
 Comparability
 Completeness
 Sustainability context
 Timeliness
 Verifiability
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Reporting principles: MATERIALITY
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 GRI3: Material Topics 2021 (p. 7)



Responsibility: 
take it or 
leave it
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What are we responsible for and
Who is responsible for what is coming? 

24

Philosophically
• K. Jaspers (1883-1969) Die Schuldfrage (1946) "Blindness to the misfortune of others, that 

absence of imagination of the heart, and the inner impassivity to the very misfortune that strikes 
the sight, all this establishes moral guilt" ≠ criminal guilt

• H. Jonas (1903-1993) "The definitively unleashed Prometheus, to whom science confers forces 
never before known and the economy its unbridled impulse, calls for an ethics which, by freely 
consented fetters, prevents man's power from becoming a curse for him" (The Responsibility 
Principle (1979)) 

• E. Levinas (1905-1995): The subject exists only “in the discomfort or uncondition of the 
accusative” (Otherwise than being or beyond essence (1974)). Responsibility is “the essential, 
primary, fundamental structure of subjectivity”.

In law
• A company is recognised by the law as a "subject of law" because it is 

responsible ("licence to operate"). At the same time
• “being” turned inwards (the interest of shareholders, workers, suppliers, 

etc.) and 
• “other than being”, turned outwards (responsibility (for its impact) towards 

customers, local communities, public authorities, environment). 

 The outward-looking commitment corresponds to what will be put in place 
by the directive on corporate sustainability due diligence (23.2.2022 -
COM(2022) 71 final - 2022/0051(COD)



Thank you! 
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www.eubelius.com

Jean-Marc Gollier

Senior Counsel

jean-marc.gollier@eubelius.com

For more information, call:

Eubelius sustainable development report 2020: 
https://www.eubelius.com/sites/default/files/2021-08/Eubelius-
Sustainable-Development-Report.pdf 



Belgium

With the support of 

Reinout de CLERCQ
ESG Partner
Deloitte

The desired ESG approach.

What does the benchmark look like?

6



7



2

In a nutshell, sustainability consists of fulfilling the needs of current generations without compromising the needs of 
future generations

United Nation’s definition of sustainability

“Meeting the needs of the present 
without compromising the ability of 

future generations to meet their own 
needs.” United Nations, 1987.

Economic growth Environmental care Social well-being

While ensuring balance between
three core pillars

“Sustainability is the practice of using 
natural resources responsibly today, 

so they are available for future 
generations tomorrow.” National Geographic.



3

Corporations now have an impactful role to play to achieve sustainability at a global scale
Businesses are key to solve today’s sustainability challenges

WHY IT MATTERS FOR BUSINESSES

Global warming due to CO2 emissions

Systemic inequality, especially related to race and gender

Slow energy transition

Poor waste management

Growing stakeholder expectations

Global economic crisis

Digital age

Transition from primacy of shareholder capitalism to 

stakeholder capitalism

Radical transparency

…

AS – IS SITUATION

Fast evolving regulatory landscape regarding ESG matters

Stakeholders’ expectations are growing, especially for 

disclosure that provides a holistic view of a company’s 

impacts and actions regarding sustainability.

Heightened focus on corporate governance and Board 

effectiveness

Increasing physical and transition risks and opportunities 

resulting from climate change

Growing adoption of digital channels

Sustainability has become a true competitive advantage
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Those who will resist to take on the sustainability challenges will find themselves at a competitive disadvantage 
The business ecosystem is evolving

Are recognizing the societal, financial and economic impacts of ESG. In particular, on climate change they are  
transitioning to low carbon economies, which has led to the implementation of new policies and regulations.

Governments

Are looking for decision-useful information that is consistent, comparable, reliable, and easy to digest and more 
transparency of material business relevant factors, including ESG, that affect enterprise value creation.

Investors

Have started responding to investor and market demands and have begun to set clear expectations on expanded  
disclosure requirements and corporate reporting transparency.

Regulators

Understand what is needed for progress towards comprehensive reporting and are developing cohesive standards 
and frameworks.

Standard-setters

Have started to make commitments and are becoming more conscious of their ESG impact. Consumer preferences  are 
changing and shifting towards those businesses that are engaged in building longer-term sustainability.

Businesses

Value is more than financial
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These changes are requiring new ways of thinking about value creation
Shared value creation

“to uphold the principles of stakeholder capitalism, companies will need new 
metrics. For starters, a new measure of “shared value creation” should include 

“environmental, social, and governance” (ESG) goals as a complement to standard 
financial metrics.” 

Klaus Schwab, 
WEF Founder and Executive Chairman
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Integrated Thinking
Focus the whole organization on the mutually reinforcing endeavor of value creation for the enterprise and value 
creation for key stakeholders

Active consideration of the 
relationships between operating and 
functional units and the capitals

Integrated decision-making and
actions that consider the creation, 
preservation or erosion of value over 
time

Connectivity and interdependencies
between the range of factors that 
affect ability to create value over time

Sustainability is the 
practice of using 
natural resources 
responsibly today, so 
they are available for 
future generations 
tomorrow.

Source: National Geographic
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How the integrated thinking support value creation
Integrated Thinking Principles

Tangible Value

Business Model Principles Capitals

Intangible Value
VALUE CREATION

FOR THE COMPANY AND ITS KEY STAKEHOLDERS

Outputs & Outcomes

EXTERNAL ENVIRONMENT

CAPITALS
 Financial
 Manufactured
 Intellectual
 Human
 Social & Relationship
 Natural

PRINCIPLES
 Purpose
 Strategy
 Risks & Opportunities
 Culture
 Governance
 Performance
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The 6 Capitals
Capitals are resources and relationships on which an organization depend

Intellectual Capital
• IP e.g. patents, copyrights, 

software's
• Organizational capital e.g.

knowledge, systems, 
procedures

• Brand

Social Capital

• Relationships with 
stakeholders

• Product quality/profile
• Social license to operate
• Community investment Natural Capital

• Raw materials
• Waste
• Biodiversity
• Emissions

Human Capital
• Know How and skills
• Employee engagement 
• Health & Safety
• Diversity

Manufactured Capital
• Buildings
• Equipment and tools
• Infrastructure e.g. roads, 

water/waste treatment 
plants 

Financial Capital
• Revenue
• Sales
• Profit before tax
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A practical approach to getting started
Roadmap – Integrated Thinking

1. Setting the Foundation

2. Identify key inputs, needs and other factors

3. Identify material risks and opportunities

4. Align strategy and performance measures

5. Articulate the value creation

6. Build an integrated dashboard and 
live integrated thinking 
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Set out a roadmap that highlights both integrated thinking and integrated reporting
Roadmap of the journey

Set the
foundation
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Adopt the best practices in order to implement integrated thinking and reporting
Implementation techniques

• Establishing appropriate governance and oversight : create a clear ownership and assessing the composition of the board
• The board should establish clear and transparent governance and accountability principles
• Incorporate into the board agenda stakeholder concerns and their implications for the company’s near-and long-term strategy and 

performance

Integrating ESG considerations into strategy leads to competitive and reputational advantage and can create opportunities :
• New way of thinking and enabler for good management practices of strategic non-financial / extra-financial value drivers
• Implementation of ESG targets aligned to third party methodologies (SBTi) to ensure rigor and credibility
• Addressing the consequences of embedding ESG into the strategy on other parts of business including cost and availability of resources, 

arising of potential trade-offs and possible cross-sector collaborations

• A cross-functional management team should be established with expertise covering the considerations of planet, people, and prosperity. 
This should be embedded into the overall ERM process. It therefore expands the scope of potential risks and opportunities that should 
be evaluated.

• Relevant risks across the dimensions of planet, people, and prosperity should be considered with respect to the company’s entire value 
chain. This effort should generate a reevaluation of the company’s risk appetite and an update to its risk register. 

• Metrics and targets are vital to measure progress against goals and provide a mechanism to monitor associated risks and opportunities. 
They are a key means of communicating to stakeholders, enabling them to assess not only the organization’s performance but also to 
compare across industries
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Overview of some key elements
Integrated Reporting

An iterative process

 Communicates how strategy, 
governance, performance, 
and targets lead to the 
creation of value over time

 Primarily aimed towards the 
providers of financial capital

Integrated Reporting

 Active consideration of an 
organization’s use/effect on 
its broader resources and 
intangible assets

 Leads to integrated decision-
making that considers value 
creation over short, medium 
and long term

Integrated Thinking

Integrated Reporting: 

• is a process founded on integrated thinking;

• is about value creation over time and related communications regarding aspects of value creation; and

• results in a periodic integrated report by an organisation
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Integrated thinking -> integrated report
ING Group

Resources or 
inputs in the 
business model are 
the six capitals

Business activities that 
transform the inputs into 
outputs



14

Integrated thinking -> integrated report
ING Group

The outputs of 
the business 
model
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Integrated thinking -> integrated report
Ahold Delhaize
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Integrated thinking -> integrated report
Ahold Delhaize

Resources or 
inputs in the 
business model are 
the six capitals
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Integrated thinking -> integrated report
Ahold Delhaize

Resources or 
inputs in the 
business model are 
the six capitals
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Essential points of Integrated thinking to keep in mind
Key Takeaways

• Multiple Values & Capitals : “Value is more than financial”.

• Shareholder capitalism to stakeholder capitalism.

• Those who will resist to take on the sustainability challenges will find 
themselves at a competitive disadvantage.

• Integrated thinking provides a structured approach for companies to 
maintain value creation in the longer term in a sustainable manner. 

• Integrated reporting pictures the internal thinking process output of a 
company and allows for increased transparency at all levels.



Q&A
You have questions after this 
session? Reach out!

Reinout De Clercq
rdeclercq@deloitte.com
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• Governance questions when setting up
an ESG program/structure.

• Hurdles in the implementation of an ESG program 
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The Economist piece.

• The Crystal ball: future evolution in the
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Professor
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Jean-Marc GOLLIER
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Head of Sustainability, Board Member
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Mathieu RYCKEWAERT
Chief Sustainability & Governmental
Affairs Officer, Group Herstal

Panel
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• ESG as part of value protection and creation

Vincent VAN BUEREN
Compliance & ESG Manager
GIMV

Legal and economics standpoint on ESG
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ESG from a value perspective
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Corporate Communications 
& Sustainability Manager
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2 worlds come together at Gimv

2

LISTED 

COMPANY
PRIVATE 

EQUITY

INVESTORS
(INSTITUTIONAL, RETAIL)

RATING 

AGENCIES

SOCIETY

ENTREPRENEURS

PORTFOLIO 

COMPANIES

STAKEHOLDERS
(NON-EXHAUSTIVE)

(POTENTIAL) 

EMPLOYEES

EBEN BELGIUM ESG CONFERENCE 25-11-22



Gimv’s ESG journey in a nutshell
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Capture ESG

Embrace ESG

Interact on ESG 

with stakeholders

ESG disclosures

EBEN BELGIUM ESG CONFERENCE 25-11-22



ESG is a multidisciplinary topic requiring several hard and soft skills

4 EBEN BELGIUM ESG CONFERENCE 25-11-22

Coordinator Building manager Lawyer HR specialist Analyst

Engineer People manager Change agent Ethicist Teacher

Communicator Mobility specialist Environmentalist Compliance specialist Facilitator



ESG from 3 value perspectives 
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OPPORTUNITY RISK TRANSPARENCY

A futureproof 

company

Not becoming 

a stranded asset

Building 

stakeholder trust

EBEN BELGIUM ESG CONFERENCE 25-11-22



ESG as an opportunity : a futureproof company

6 EBEN BELGIUM ESG CONFERENCE 25-11-22



Setting the sights on tomorrow’s economy
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Opportunities

Sustainable food & 

well-being

▪ Fast-growing population with critical need for safe, non-

polluting and food production

▪ Focus on well-being

& 
Digitisation & 

automation

▪ Rapid and sustained technological changes

▪ Imperative transition of legacy businesses to core digital

Electrification & 

energy efficiency

▪ Road to net zero and EU green deal

▪ Heavy infrastructure investments needed

Healthcare & 

socio-demographics

▪ Ageing population, increasing health consciousness and 

growing consumerism

▪ Accelerated shift to less costly care options (outpatient, virtual)

Themes

EBEN BELGIUM ESG CONFERENCE 25-11-22
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Healthcare Life

Sciences

Smart

Industries

Sustainable

Cities

Serving the needs of 

tomorrow’s conscious 

consumers

For the ageing, health-

and cost-conscious 

society

Powered by know-how 

and technological 

innovation

Investing in unmet 

clinical needs that 

positively impact human 

health 

Investing in the 

essentials of an efficient 

and contemporary 

society

▪ Food & beverages

▪ Pet food & care

▪ Home & family

▪ Other consumer

▪ ICT

▪ Engineered products

▪ Advanced manufacturing

▪ Care providers & patient 

services

▪ Healthcare products

▪ B2B healthcare software 

& services

▪ Construction & materials

▪ Specialty chemicals & 

recycling

▪ Energy & environment

▪ Logistics, transport & 

mobility

▪ Therapeutic platforms

▪ Preclinical and clinical 

assets

▪ Medtech, Agrotech & 

diagnostics
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Consumer

5 future-looking investment platforms

EBEN BELGIUM ESG CONFERENCE 25-11-22



Identifying and mitigating ESG risks

9 EBEN BELGIUM ESG CONFERENCE 25-11-22



Questionnaire 

to assess

maturity and collect 

necessary ESG data

Identification 

of material

ESG topics

All portfolio 

companies in 

scope

ESG portfolio 

survey

Deal sourcing 

and screening

Due diligence Active 

monitoring

Reporting and

exit

▪ Based on an ESG 

specific exclusion list

▪ Pre-investment due 

diligence on ESG

▪ ESG as part of our 

post-closing roadmap

▪ Extensive ESG survey 

in each portfolio 

company

▪ Focus on ESG maturity 

and relevant ESG data 

▪ Continuous follow-up 

on ESG strategy 

roadmap

▪ Provide ESG data in 

seller materials for 

buyers

▪ Meet ESG related 

market requirements

10

Integrating ESG in the core of Gimv’s investment process

EBEN BELGIUM ESG CONFERENCE 25-11-22



E S G

• Environmental policies & 

management systems

• Energy

• Water

• Climate change

• Waste management

• Green IT

• Impact & cities

• Sustainable purchasing

• Workforce composition

• Equality at the workplace

• Employee training

• Health & safety

• Well-being at work

• Quality management

• Animal testing

• Philantropy

• Governance organization (incl. 

gender diversity)

• Business ethics

• Data protection

• Cyber security

ESG portfolio survey – focus themes & a layered approach

11

Universal

Sector 

Company

3 layers

EBEN BELGIUM ESG CONFERENCE 25-11-22



Increasing ESG transparency expectations from stakeholders

12 EBEN BELGIUM ESG CONFERENCE 25-11-22



Output towards external stakeholders (1/2)

13 EBEN BELGIUM ESG CONFERENCE 25-11-22



Output towards external stakeholders (2/2)

14 EBEN BELGIUM ESG CONFERENCE 25-11-22
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Legal and economics standpoint on ESG
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linklaters.com/esg

Environmental, Social and Governance

The rise of ESG litigation

Guillaume Croisant

25 November 2022

Belgium Chapter of EBEN
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The rise of ESG litigation

Breach of 
directors’ 

duties

Parent 
company 
liability

Judicial 
intervention in 

climate 
transition 
planning

Challenges to 
Government 

decisions

Accountability 

for ESG harms

Mis-selling and 
greenwashing

Contractual 
breach

Source: Global trends in climate change litigation: 2021 snapshot (July 2021). 

Cumulative figures to May 2021, based on Sabin Center data.

Disclosure 
litigation
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Climate change litigation and general duty of care
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From the Non-Financial Reporting Directive (NFRD) to the Corporate Sustainability 

Reporting Directive (CSRD)

Report on:

• Environment,

• Social and employees,

• Respect for human 

rights, and

• Bribery and corruption

to the extent necessary 

for understanding of the 

company’s development 

and performance

Report on full range of ESG issues relevant to the business, with double

materiality: 

1) risks to the company arising from sustainability issues; AND

2) company’s impact on people and the environment

Auditor limited assurances

Information on companies’ global supply chain and human rights due 

diligence

European Sustainability Reporting Standard (ESRS) to be prepared by 

EFRAG

Governance and discharging of director duties

Mandatory net zero transition plan in line with Paris Agreement
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Corporate Sustainability Reporting Directive – European Sustainability 

Reporting Standards (ERES)

Text here

Disclose GHG emission reduction targets on Scope 1, 

Scope 2 and Scope 3, incl. in its value chain

In case GHG neutrality claims involve the use of 

carbon credits, explain the credibility and integrity 

of the carbon credits used and how it ensures that 

such claims do not impede or lower the ambition of 

its GHG emission reduction targets.
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Corporate Sustainability Due Diligence Directive proposal (CSDDD)

Due diligence

˃ companies covered by the Proposal must conduct human rights and 

environmental due diligence (based on existing international soft law 

standards e.g. the OECD Due Diligence Guidance for Responsible 

Business Conduct, the UN Guiding Principles on Business and 

Human Rights and the OECD Guidelines for Multinational 

Enterprises).

Climate change transition plan

˃ In-scope companies (with limited exceptions) must adopt a plan 

ensuring their business model and strategy are compatible with a 

transition to a sustainable economy, including limiting global 

warming to 1.5 °C

˃ Identify the extent of risk or impact of climate change on operations 

and include emission reduction objectives where relevant 

Directors’ duties

˃ Directors of in-scope EU companies responsible for overseeing 

companies’ due diligence actions

˃ Must take sustainability into account under duty to act in best 

interests of company

˃ EU Member States to ensure breach of above duty is considered 

breach of directors’ duties under domestic law 

Transition plan

Evaluating risk or impact of climate 

change on operations

Due Diligence

Environmental and human 

rights due diligence arising 

from group and value chain

Directors’ Duties

Responsibility to oversee 

company’s due diligence actions
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Climate change action plan

Article 15 (*)

Combating climate change

1. Member States shall ensure that companies referred to in Article 2(1), point (a), and Article 2(2), point (a)

[= both EU companies and companies from third countries] shall adopt a plan to ensure that the business

model and strategy of the company are compatible with the transition to a sustainable economy and with the

limiting of global warming to 1.5 °C in line with the Paris Agreement. This plan shall, in particular, identify, on

the basis of information reasonably available to the company, the extent to which climate change is a risk for,

or an impact of, the company’s operations.

2. Member States shall ensure that, in case climate change is or should have been identified as a principal risk

for, or a principal impact of, the company’s operations, the company includes emission reduction objectives in

its plan.

3. Member States shall ensure that companies duly take into account the fulfilment of the obligations referred to

in paragraphs 1 and 2 when setting variable remuneration, if variable remuneration is linked to the contribution

of a director to the company’s business strategy and long-term interests and sustainability.

(*) Commission proposal - Could §3 disappear altogether from the final text?
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Court cases challenging Government policy and decisions

Government policy on climate change provides an increasingly fertile ground for legal challenge and this is starting to translate into real 

impacts for business.

Jun 2021

Jun 2021

May 2021

Mar 2021

Feb 2021

Feb 2021

Oct 2020

Apr 2020

> Five Polish citizens took the Polish Government to court over its alleged failure to address climate change  by delaying action 

to cut national carbon emissions and propping up the coal industry.

> More than 200 plaintiffs initiated a lawsuit against the State of Italy before the Civil Court of Rome seeking for an order to force 

Italian government to slash greenhouse emissions by 92 percent by 2030 compared to 1990 levels.

> The Federal Court of Australia found the environment minister, Sussan Ley, has a duty of care to protect young people from 

the climate crisis.

> Germany’s Federal Constitutional Court held that the German Climate Change Act was unconstitutional, as it failed to make 

sufficient emissions cuts beyond 2030 and so breached fundamental human rights. 

> A French administrative court held that the French Government failed to do enough to curb greenhouse gas emissions and 

fight climate change as it had pledged to do under the Paris climate agreement. 

> A group of NGOs commenced an action against the Belgian Central Bank challenging its policy of quantitative easing, on the 

basis that it applied to fossil fuel dependent companies without differentiation.

> Friends of the Earth applied for leave to bring judicial review proceedings in respect of a decision by UKEF to support a gas 

project in Mozambique, on the basis it was contrary to UK climate change policy. 

> The Irish High Court dismissed a challenge to Ireland's National Planning Framework. Friends of the Irish Environment, had 

argued that the Government failed to properly analyse the Framework's impact on climate change.

Dec 2019
> Dutch Supreme Court confirms Dutch State must reduce greenhouse gas emissions by at least 25% by the end of 2020 

(compared to 1990 levels) in line with its human rights obligations. 

Jun 2021
> Belgian Court of First Instance held that, in pursuing their climate policy, the Belgian State infringes human rights by 

failing to take all necessary measures to prevent the effects of climate change on the plaintiffs’ life and privacy 
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Landmark decision by a Dutch court against Shell in May 2021

> Shell was found to be in breach of the general standard of care under Dutch law

> The Court found that Shell’s decarbonisation plan was not ambitious enough and ordered it to reduce its CO2 

emissions by 45% by 2030 (compared with 2019 levels)

> The Court placed significant weight on the UN Guiding Principles on Business and Human Rights (UNGPs) given their 

wide acceptance

> The application of the UNGPs allowed the Court to find that Shell had an obligation of result to reduce CO2 emissions 

from the activities of the Shell group (Scope 1 and 2), but also a significant best efforts obligation to reduce the 

emissions of its end users (Scope 3)

The People v Royal Dutch Shell: a game changer regarding corporate 

duties? 

The responsibility of business enterprises to respect human rights, as formulated in the UNGP, is a global standard of expected 

conduct for all business enterprises wherever they operate. It exists independently of States’ abilities and/or willingness to fulfil 

their own human rights obligations and does not diminish those obligations. And it exists over and above compliance with national 

laws and regulations protecting human rights. Therefore, it is not enough for companies to monitor developments and follow the 

measures states take; they have an individual responsibility. It can be deduced from the UNGP and other soft law instruments that 

it is universally endorsed that companies must respect human rights.

– Shell judgement
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Belgian Climate Case (Affaire climat/Klimaatzaak) – could it be 

transposed to companies?

> In April 2015, the NGO Climate Case lodged a lawsuit against the federal government and the 

governments of the three regions (Flanders, Wallonia and Brussels-Capital) arguing that the four 

governments are falling short of their climate commitments 

> On 17 June 2021, the Brussels French-Speaking Court of First Instance released a landmark 

decision, ruling that: 

> The Court has jurisdiction to determine whether governments have engaged in wrongful conduct 

Environmental NGO and Belgian citizens have standing (but trees do not) 

> Belgian governments neglect their general duty of care in pursuing their climate policy 

> Belgian governments violate claimants’ fundamental rights by refraining from taking all measures 

to prevent the impacts of climate change on their life and private life 

> However, the Court refused to order an injunction to meet stricter targets for the reduction of 

greenhouse gas emissions on the basis of the principle of the separation of powers

> The NGO filed an appeal before the Brussels Court of Appeal in November 2021
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ClientEarth v. National Bank of Belgium

Through the CSPP, the Belgian National Bank and five other central banks in 

Europe are buying up huge volumes of bonds issued by companies that are 

exacerbating the climate crisis, including fossil fuel firms Shell, Eni, EDP and 

Schlumberger. 

This effectively subsidises heavily polluting industries and allows companies 

to continue their climate damaging businesses with no strings attached.

To stop these purchases from impeding further on the economic transition, 

we will again ask for a question on the validity of the corporate bond 

purchase policy to be referred to the EU’s top court.

– ClientEarth

> April 2021: NGO ClientEarth announced the filing of a legal 

action in Belgium against the implementation by the National

Bank of Belgium of the Corporate Sector Purchase Programme of

the European Central Bank, claiming that this programme would 

be invalid due to its environmental and human rights costs

> December 2021: Brussels French-Speaking Court of First 

Instance dismissed ClientEarth’s claims on (mostly) procedural 

grounds 

> January 2022: ClientEarth announced that it appealed the 

decision with the Brussels Court of Appeal and maintained its 

request to refer the question of the validity of the CSPP to the 

CJEU
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Increased pressure on companies and their directors
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Disclosure and greenwashing litigation
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Public and private claims are skyrocketing 
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Accountability for ESG harm and parent company liability
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Key regulatory initiatives

*Incoming ESG reporting regimes will also require extensive reporting on ESG issues (incl. human rights topics) in the supply chain (e.g. the new IFRS 

sustainability disclosure standards (ISSB) and the EU’s Corporate Sustainability Reporting Directive (and accompanying reporting standards).
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Parent company litigation
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Impact of criminal law
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Questions?
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While ESG is of critical importance, we know that the 

pace of change and volume of new information in this 

area can pose a real challenge. 

We regularly publish materials in a range of formats 

on relevant topics and provide training and other 

support to our clients to help them navigate this 

changing landscape. 

We always welcome client feedback on our 

materials so we can further tailor our support to meet 

client needs.

Visit our website and knowledge portal to keep up to 

date with all things ESG.

Sign up to our ESG newsletter by emailing 

esg@linklaters.com.

Where to find more information
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With the support of 

www.EBEN-BELGIUM.com
Belgium

info@EBEN-BELGIUM.com

EBEN-BELGIUM

Stay connected
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Join us to our next event

Monday 5 December 2022

• Agenda
❖ 18:00 Follow-up session
❖ 19:30 Drinks and dinner

• Hotel Amigo, rue de l’Amigo, 1000 Brussels
• Please confirm your presence (session + dinner or session only) 

by mail at info@EBEN-Belgium.com 

Robbins Geller Rudman & Dowd
Follow-up session on ESG litigation
“The impact of ESG breaches
on the bottom line of the offenders”
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Thank you
for your participation in this conference.
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